Department of Defense

modification, reproduction, release, perform-
ance, display, or disclosure, if any, imposed
by the developer or licensor of such data or
software.

(e) Information available without restrictions.
The Government’s rights to use, modify, re-
produce, release, perform, display, or, dis-
close information contained in a bid or pro-
posal, including technical data or computer
software, and to permit others to do so, shall
not be restricted in any manner if such infor-
mation has been released or disclosed to the
Government or to other persons without re-
strictions other than a release or disclosure
resulting from the sale, transfer, or other as-
signment of interest in the information to
another party or the sale or transfer of some
or all of a business entity or its assets to an-
other party.

(f) Flowdown. Contractor shall include this
clause in all subcontracts or similar contrac-
tual instruments and require its subcontrac-
tors or suppliers to do so without alteration,
except to identify the parties.

(End of clause)

[60 FR 33498, June 28, 1995]

252.227-7017 Identification and asser-
tion of use, release, or disclosure re-
strictions.

As prescribed in 227.7103-3(b),
227.7104(e)(2), or 227.7203-3(a), use the
following provision:

IDENTIFICATION AND ASSERTION OF USE, RE-
LEASE, OR DISCLOSURE RESTRICTIONS (JUN
1995)

(a) The terms used in this provision are de-
fined in following clause or clauses con-
tained in this solicitation—

(1) If a successful offeror will be required
to deliver technical data, the Rights in Tech-
nical Data—Noncommercial Items clause, or,
if this solicitation contemplates a contract
under the Small Business Innovative Re-
search Program, the Rights in Noncommer-
cial Technical Data and Computer Soft-
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ware—Small Business Innovative Research
(SBIR) Program clause.

(2) If a successful offeror will not be re-
quired to deliver technical data, the Rights
in Noncommercial Computer Software and
Noncommercial Computer Software Docu-
mentation clause, or, if this solicitation con-
templates a contract under the Small Busi-
ness Innovative Research Program, the
Rights in Noncommercial Technical Data
and Computer Software—Small Business In-
novative Research (SBIR) Program clause.

(b) The identification and assertion re-
quirements in this provision apply only to
technical data, including computer software
documents, or computer software to be deliv-
ered with other than unlimited rights. For
contracts to be awarded under the Small
Business Innovative Research Program, the
notification requirements do not apply to
technical data or computer software that
will be generated under the resulting con-
tract. Notification and identification is not
required for restrictions based solely on
copyright.

(c) Offers submitted in response to this so-
licitation shall identify, to the extent known
at the time an offer is submitted to the Gov-
ernment, the technical data or computer
software that the Offeror, its subcontractors
or suppliers, or potential subcontractors or
suppliers, assert should be furnished to the
Government with restrictions on use, re-
lease, or disclosure.

(d) The Offeror’s assertions, including the
assertions of its subcontractors or suppliers
or potential subcontractors or suppliers shall
be submitted as an attachment to its offer in
the following format, dated and signed by an
official authorized to contractually obligate
the Offeror:

Identification and Assertion of Restrictions
on the Government’s Use, Release, or Dis-
closure of Technical Data or Computer
Software

The Offeror asserts for itself, or the per-
sons identified below, that the Government’s
rights to use, release, or disclose the fol-
lowing technical data or computer software
should be restricted:

Technical Data or Computer :
Software to be Furnished Basis for Assertion** Asserted Rights Category*** NameRo‘efSI;:?JtsigRSﬁE?enlng
With Restrictions*
(LIST)***** (LIST) (LIST) (LIST)

*For technical data (other than computer software documentation) pertaining to items, components, or processes developed at
private expense, identify both the deliverable technical data and each such items, component, or process. For computer software
or computer software documentation identify the software or documentation.

**Generally, development at private expense, either exclusively or partially, is the only basis for asserting restrictions. For tech-
nical data, other than computer software documentation, development refers to development of the item, component, or process
to which the data pertain. The Government’s rights in computer software documentation generally may not be restricted. For
computer software, development refers to the software. Indicate whether development was accomplished exclusively or partially
at private expense. If development was not accomplished at private expense, or for computer software documentation, enter the

specific basis for asserting restrictions.

***Enter asserted rights category (e.g., government purpose license rights from a prior contract, rights in SBIR data generated
under another contract, limited, restricted, or government purpose rights under this or a prior contract, or specially negotiated li-

censes).
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****Corporation, individual, or other person, as appropriate.

48 CFR Ch. 2 (10-1-05 Edition)

*****Enter “none” when all data or software will be submitted without restrictions.

Date

Printed Name and Title

Signature

(End of identification and assertion)

(e) An offeror’s failure to submit, com-
plete, or sign the notification and identifica-
tion required by paragraph (d) of this provi-
sion with its offer may render the offer ineli-
gible for award.

(f) If the Offeror is awarded a contract, the
assertions identified in paragraph (d) of this
provision shall be listed in an attachment to
that contract. Upon request by the Con-
tracting Officer, the Offeror shall provide
sufficient information to enable the Con-
tracting Officer to evaluate any listed asser-
tion.

(End of provision)

[60 FR 33498, June 28, 1994]

252.227-7018 Rights in noncommercial
technical data and computer soft-
ware—Small Business Innovation
Research (SBIR) Program.

As prescribed in 227.7104(a), use the
following clause:

RIGHTS IN NONCOMMERCIAL TECHNICAL DATA
AND COMPUTER SOFTWARE—SMALL BUSI-
NESS INNOVATION RESEARCH (SBIR) PRO-
GRAM (JUN 1995)

(a) Definitions. As used in this clause:

(1) Commercial computer software means
software developed or regularly used for non-
governmental purposes which—

(i) Has been sold, leased, or licensed to the
public;

(ii) Has been offered for sale, lease, or li-
cense to the public;

(iii) Has not been offered, sold, leased, or
licensed to the public but will be available
for commercial sale, lease, or license in time
to satisfy the delivery requirements of this
contract; or

(iv) Satisfies a criterion expressed in para-
graph (a)(1)(i), (ii), or (iii) of this clause and
would require only minor modification to
meet the requirements of this contract.

(2) Computer database means a collection of
recorded data in a form capable of being
processed by a computer. The term does not
include computer software.

(38) Computer program means a set of in-
structions, rules, or routines, recorded in a
form that is capable of causing a computer

to perform a specific operation or series of
operations.

(4) Computer software means computer pro-
grams, source code, source code listings, ob-
ject code listings, design details, algorithms,
processes, flow charts, formulae, and related
material that would enable the software to
be reproduced, re-created, or recompiled.
Computer software does not include com-
puter databases or computer software docu-
mentation.

(5) Computer software documentation means
owner’s manuals, user’s manuals, installa-
tion instructions, operating instructions,
and other similar items, regardless of stor-
age medium, that explain the capabilities of
the computer software or provide instruc-
tions for using the software.

(6) Detailed manufacturing or process data
means technical data that describe the steps,
sequences, and conditions of manufacturing,
processing or assembly used by the manufac-
turer to produce an item or component or to
perform a process.

(7) Developed means—

(i) (Applicable to technical data other than
computer software documentation.) An item,
component, or process, exists and is work-
able. Thus, the item or component must
have been constructed or the process prac-
ticed. Workability is generally established
when the item, component, or process has
been analyzed or tested sufficiently to dem-
onstrate to reasonable people skilled in the
applicable art that there is a high prob-
ability that it will operate as intended.
Whether, how much, and what type of anal-
ysis or testing is required to establish work-
ability depends on the nature of the item,
component, or process, and the state of the
art. To be considered ‘‘developed,” the item,
component, or process need not be at the
stage where it could be offered for sale or
sold on the commercial market, nor must
the item, component or process be actually
reduced to practice within the meaning of
Title 35 of the United States Code;

(ii) A computer program has been success-
fully operated in a computer and tested to
the extent sufficient to demonstrate to rea-
sonable persons skilled in the art that the
program can reasonably be expected to per-
form its intended purpose;

(iii) Computer software, other than com-
puter programs, has been tested or analyzed
to the extent sufficient to demonstrate to
reasonable persons skilled in the art that the
software can reasonably be expected to per-
form its intended purpose; or

(iv) Computer software documentation re-
quired to be delivered under a contract has
been written, in any medium, in sufficient
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